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Jury selection is in essence a process of de-selection, and the primary goal of the process from 
the judicial perspective is identifying and removing potential jurors who will be unable to be 
impartial triers of fact.     
 
Some in the legal system view the task of jury selection as mostly perfunctory, because they 
start with the assumption that all prospective jurors can follow the law, set aside any biases or 
experiences and decide the case only on the evidence.  These presumptions of impartiality 
seldom hold true for all members of the venire.  Because of life experiences, deeply held 
beliefs, or ingrained attitudes, the reality is that some jurors come to the case predisposed to a 
certain outcome.  Some will be unable to give weight or credibility to certain types of evidence.  
Others will be unduly swayed by their own personal experiences.  Even potential jurors who 
express a desire to be impartial and a willingness to serve may not be appropriate jurors for a 
given case based on factors personal to them.   
 
Selecting an impartial jury first and foremost requires gathering of information.  Only by 
exploring jurors’ experiences, attitudes, and beliefs as they relate to the case being tried can 
judgments of impartiality be made.  The way in which questions are asked of potential jurors 
has an impact on how complete the answers will be.   
 
Potential jurors are more likely to keep quiet, self-censor their responses and/or voice socially 
acceptable or less complete answers to questions posed by a judge in open court before their 
fellow venire persons and the public.  See, for example, research conducted by Washington D.C. 
Superior Court Judge Gregory E. Mize.1 After serving as member of The D.C. Jury Project reform 
commission, Judge Mize conducted an experiment in his courtroom where he would conduct 
private follow up questioning of each juror, even those who did not respond to the series of 
judicial questions posed to the panel in open court.  In his first study, involving criminal trials  
potential jurors revealed relevant information that led to the removal for cause of at least one 
of the “silent” jurors in 90% of the cases in which he enacted this procedure.  Examples of 
information that potential jurors did not disclose in response to panel questioning which 
ultimately resulted in removal for cause included, “I should have raised my hand—my 

                                                      
1 On Better Jury Selection: Spotting UFO Jurors Before they Enter the Jury Room, COURT REVIEW 10 (Spring 1999);  Be 
Cautious of the Quiet Ones, 10 VOIR DIRE 1 (Summer 2003).   
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grandfather was an FBI agent, therefore I tend to believe cops;” “My religion tells me I cannot 
judge;” “I’ve lied already.  My mom was a juror and died on Christmas day.  My back hurts and 
I’m supposed to be in therapy at noon;” “I tend to feel that the system works in a biased way, 
for example I heard the defense attorney say to the defendant, ‘Just take your wife to a nice 
place for lunch;’” “I was frightened to raise my hand.  I have taken high blood pressure 
medications for 20 years.  I am afraid I’ll do what others tell me in the jury room;” “Eight years 
ago I was a juror but I was excused because my brother committed suicide as a heroin and 
cocaine addict.  He got drugs easily.  Therefore I was and am angry.  I’d start out with a bias in 
this case;” “I know [sic] defendant.  He’s a member of my church.  I did not understand some of 
the questions;” and perhaps most shockingly of all, “I’m the defendant’s fiancé.”   
 
Judge Mize continued this procedure in civil cases.  He found that there was one significant 
piece of information disclosed for every two trials he presided over.  Examples of information 
revealed in chambers but not in open court include a juror who had been treated by the same 
doctors who were defendants in a malpractice case, a juror who said they could not be fair 
because the plaintiff’s attorney had represented them in a personal injury case previously, a 
juror who reported overhearing other potential jurors talk about frivolous lawsuits and 
personal responsibility (which resulted in the panel being quashed), a potential juror who 
reported being an alcoholic who had already been drinking that day, and venire persons who 
could not read or speak English.         
 
What can research tell us about the legal assumptions related to juror bias and challenges for 
cause?   
 
Within the legal system there is a long-established belief that potential jurors can recognize and 
will accurately report their own biases and the impact that their life experiences, attitudes and 
beliefs will have on their decision making at trial.  Anyone who has observed a jury selection will 
have seen the judge or attorneys ask potential jurors if they can “set aside” their experiences or 
biases to be “a fair and impartial juror in this case.”   How a juror answers this question is 
typically given great weight in challenge for cause decision making.   
 
Along with asking jurors to self-report bias and ascertain what impact said biases would have 
on their jury service, judges and attorneys often engage in a practice known as “rehabilitation” 
of potential jurors who express experiences or beliefs that call their impartiality and fairness 
into question. Rehabilitation typically takes the form of asking jurors if they would agree to 
follow the judge’s instructions and the law, despite what they may personally believe or feel.  
This, of course, is a very difficult proposition to disagree with unless one is actively seeking to 
get out of jury duty.  The assumption is that once a juror says that she will be a fair and 
impartial juror, she is to be taken at her word and permitted to serve—regardless of how that 
proclamation might have come about.   
 
Research on real trials in California supports what can frequently be seen in practice; that once 
a juror says “I can be fair and impartial” the judge is significantly less likely to let that person go.  
Hannaford-Agor and Waters collected data via courtroom observation of the voir dire process 
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for 704 prospective jurors in 18 criminal trials across 8 superior courts in California.2  Part of the 
reason for the research was the debate on whether or not peremptory challenges should be 
abolished and the relationship between challenges for cause and peremptories.  Many who are 
opposed to reducing the number or eliminating peremptory challenges cite the disparities in 
judicial decision making on cause challenges as a reason why peremptories must remain a 
failsafe for attorneys.  Anecdotally, most experienced trial lawyers have witnessed incidents 
where biased jurors were left in the box by the judge and had to be removed peremptorily, but 
prior to this study there had been little systematic study of the challenge for cause procedure in 
actual trials.   
 
Hannaford-Agor and Waters found that across the trials, jurors’ self-assessment of bias was the 
most predictive factor in whether they were removed for cause by the judge.  When jurors 
unequivocally said they could not be fair and impartial they were almost always excused for 
cause.  For prospective jurors who responded to questioning in a manner that indicated a 
potential bias, saying they could be fair resulted in a 71% less chance that they would be 
removed for cause.3  However, of the 177 prospective jurors who were not completely 
confident in their ability to be fair and impartial, only 50% were removed for cause.  Thus, many 
who expressed hesitancy or uncertainty about their impartial remained in the pool and had to 
be removed by peremptory challenge or be seated. The researchers also observed 
inconsistency in cause challenge removal for jurors in similar circumstances, and for different 
categories of potential bias (e.g. those who expressed concerns based on a relationship with 
another criminal defendant were much more likely to be removed than those who expressed 
concerns based on their views about the law.)  This discrepancy is a result of the inherently 
subjective nature of individual judicial decision making when determining a juror’s impartiality.       
 
Another study found that in 13 felony trials not one single juror who said they could be fair was 
removed for cause, even when the potential for bias was readily apparent—e.g. a potential 
juror on a rape case who disclosed she was raped as a child, a former correctional employee 
who knew the defendant as a prior inmate.4    
 
More recent research has demonstrated that the way a potential juror proclaims her ability to 
be impartial influences decision making about her ability to fairly serve.  Rose and Diamond 
(2008) found that subtle variations in juror language designed to reflect more or less confident 
proclamations of fairness affected not only beliefs about the individuals’ actual impartiality, but 
also about the likelihood that she would be removed for cause.5  The researchers had 
experienced prosecutors, public defenders and judges read eight jury selection vignettes based 
on actual cases where there was a real possibility for juror bias but the juror asserted they 

                                                      
2 Paula L. Hannaford-Agor and Nicole L. Waters, National Center for State Courts, EXAMINING VOIR DIRE IN CALIFORNIA.  

(2004).   
3 Id at 37. 
4 Mary R. Rose, A Dutiful Voice: Justice in the Distribution of Jury Service, 39 LAW & SOC’Y REV. 513 (2005) 
5 Mary R. Rose and Shari Siedman Diamond.  Judging Bias:  Juror Confidence and Judicial Rulings on Challenges for 

Cause. 42 LAW & SOC’Y REV. 513 (2008). 
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could be fair and impartial.  They hypothesized that the jurors’ level of confidence with which 
they said they could be fair and impartial would influence decision making on challenges for 
cause.  The tendency to view more confident speech as more truthful and accurate has long 
been established through decades of research in the field of eyewitness testimony.6   
 
The authors varied the level of confidence by having potential jurors’ in the vignettes give 
either an equivocal (e.g. “I would try” “It would be difficult but I think so,” “I’m pretty sure I 
could be fair”) or unequivocal (e.g. “Yes,” “Yes, yes I can,” “I would be fair”) response to the 
question of whether or not they are able to decide the case on the facts and evidence and 
nothing else.  The attorneys and judges were asked to indicate how likely they thought it was 
that the juror would be fair and impartial in the case, and if one of the attorneys asked the 
judge to remove the juror for cause, what would the average judge do—excuse the juror or 
deny the request.   
 
The judges and attorneys both expected jurors to be excused less often when they 
unequivocally said they could be fair and impartial as opposed to when they were more 
confident in their responses.  Judges (but not attorney respondents) were also more likely to 
believe the juror was in fact impartial when the juror was more confident in their response.   
 
The authors suggest that judges use confidence as a cue to actual ability to be fair because they 
are faced with a difficult decision that has implications for the immediate jury selection as well 
as appellate review. If the judge grants a cause challenge when a juror has unequivocally said 
they can be fair the message is that the judge does not believe the person or somehow knows 
better.   
 
Getting enough jurors to show up for the number of trials that take place in this country every 
day is increasingly challenging.  There is often pressure from presiding judges, the jury 
commissioner, and others to retain as many warm bodies for jury selection as possible.  This 
pressure can result in attempts to “rehabilitate” jurors who express bias.  Rehabilitation often 
takes the form of suggesting to potential jurors that they “can be fair and impartial, follow the 
law and decide the case only on the evidence at trial.” While attorneys often engage in 
rehabilitation as well, there is reason to believe that judicial rehabilitation may be more 
influential and distorting because of the high status of the judge and the perception amongst 
potential jurors that what the judge suggests is the “right” and “lawful” response.7  When asked 
if they will “follow the law” or “follow my instructions even if you disagree with them” jurors 
often say things like, “I guess I have to, right?” or, “I don’t want to get into trouble so I would.”  
Taking these types of impartiality proclamations at face value is questionable.     
 

                                                      
6 See, e.g., Siegfried Ludwig Sporer, Steven Penrod, Don Read, and Brian Cutler. Choosing, Confidence and 
Accuracy: A Meta-Analysis of the Confidence-Accuracy Relation in Eyewitness Identification Studies 118 PSYCH. BUL. 
315-27.   
7 For analysis of the problems associated with judicial rehabilitation and the differing legal responses to the 
problem across jurisdictions see Christopher A. Cosper, Rehabilitation of the Juror Rehabilitation Doctrine, 37 GA. L. 
REV. 1471.  
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What does the research tell us about jurors’ ability to recognize their own biases and the 
impact these biases will have on their trial decision making?    
 
Why is the approach of relying on jurors to tell the court when they can’t be fair problematic?  
Because it assumes that jurors: a) understand and recognize the powerful impact that life 
experiences and attitudes can have on their decision making and b) that they will fully and 
honestly disclose their concerns about their ability to be fair and impartial to a judge in front of 
a room full of people they do not know.     
 
Common sense suggests that juror self-assessment of bias is a less than perfect barometer of 
their true ability to be fair and impartial, not only because of jurors’ inability to accurately 
assess the ways in which they might be affected but also due to the demand characteristics of 
being questioned by a high-status person in a new situation where there are socially desirable 
answers.   
 
Surprisingly little research has been directed at finding out whether jurors truly can both 
recognize and “set aside” biases to be fair and impartial jurors.  Applied research of the past has 
consistently found that jurors are unaware of their biases, however these studies have focused 
on criminal trials and the question about jurors’ ability to recognize bias and either disqualify 
themselves or set aside their beliefs has been reported as a side note as opposed to being the 
primary focus of the research.8  Newer research coming out of the University of Arizona Law 
School takes up where previous studies have left off, putting jurors’ ability to self-diagnose bias 
center stage.   
 
Robertson et. al tested whether mock jurors exposed to negative pre-trial publicity in a civil 
malpractice case were able to identify the influence the biasing material had on their decision 
making.9 Study participants either read a control article about employers and preventative 
health maintenance which had nothing to do with the trial, or an article that named the 
defendant in the trial and discussed prior incidents of malpractice involving the defendant 
doctor.  The information in the article would have been precluded from trial under various rules 

                                                      
8 See, e.g., Kevin Douglas, David Lyon, and James R.P. Ogloff, The Impact of Graphic Photographic Evidence on 

Mock Jurors’ Decisions in a Murder Trial: Probative or Prejudicial? 21 LAW & HUM. BEHAV. 485 (1997) (reporting that 
exposure to graphic crime scene photos increased guilty verdicts but participants were unaware of the biasing 
influence of the photos.); Lorraine Hope, Amina Memon, and Peter McGeorge, Understanding Pretrial Publicity: 
Predecisional Distortion of Evidence by Mock Jurors, 10 J. OF EXP. PSYCH. 111 (2004) (reporting that  despite the fact 
that participants exposed to negative pretrial publicity were significantly more likely to find the defendant guilty, 
participants self-reports of bias were unrelated to verdicts); James R.P. Ogloff and Neil Vidmar, The Impact of 
Pretrial Publicity on Jurors: A Study to Compare the Relative Effects of Television and Print Media in a Child Sex 
Abuse Case, 18 LAW & HUM. BEHAV. 507 (1994) (noting that participants who were clearly biased by the exposure to 
negative pretrial publicity and other biasing stimulus materials were no more likely to indicate that they could not 
be a fair juror on the case than those who had not been exposed.)   
9 Christopher Robertson, David Yokum & Matt Palmer.  Can Jurors Self-Diagnose Bias? Two Randomized Controlled 

Trials, Arizona Legal Studies Discussion Paper No. 12-35 (2012).  Available online at: 
http://www.law.arizona.edu/AZLFDocs/Robertson%20Yokum%20Palmer%20CAN%20JURORS%20SELF%20DIAGNO
SE%20BIAS%20Sept9b.pdf 
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of evidence and was prejudicial to the defense.  Participants were given written admonitions 
from a judge about the importance of being impartial and were questioned about their ability 
to be fair and impartial.  This series of questions, was based on the language affirmed in Skilling 
v. U.S.:   
 
 1.  Did you read a news article about Dr. John Dennis? 
 2.  Do you have an opinion about Dr. John Dennis? 

3.  Would any opinion you have prevent your impartial consideration of the evidence at 
trial? 

4.  Could you base a verdict only on the evidence at trial? 
 
Participants who admitted that their opinions would prevent their impartial consideration of 
evidence and those who were “unsure” were coded as being disqualified under the Skilling 
analysis, as were those who said they could not base their verdicts solely on the evidence or 
who were unsure about their ability to do so.  Regardless of how they answered the questions, 
all participants then watched a video of a medical malpractice trial which included opening 
statements, expert testimony and closing arguments.10 Mock jurors were asked to reach 
individual verdicts on negligence and to award pain and suffering damages if they found 
negligence.  The authors propose that if the Skilling procedure of asking jurors to ascertain their 
own biases is effective, then removing those who indicated they could not be impartial or were 
unsure about their ability to do so should result in similar verdicts between the control and pre-
trial publicity questions.   
 
After an initial pilot study using law students, the researchers conducted a larger study using 
community members. They found that, as expected, those exposed to pre-trial publicity were 
significantly more likely to find the defendant negligent than those in the control condition.  In 
fact pre-trial publicity exposure doubled the odds of a plaintiff’s verdict.  Mock jurors who read 
the pre-trial publicity also awarded significantly higher pain and suffering awards.   
 
What the researchers were really interested in, however, was whether mock jurors could 
accurately assess the biasing effects the pretrial publicity exposure had on their decision 
making.  Again, if what the legal system has proposed is true and jurors can in fact accurately 
assess the influence of their own biases, then removing those who express overt bias should 
result in similar verdicts between the control group and pretrial publicity group.   
 
This did not occur.  Very few participants admitted bias to begin with--87% of those exposed to 
the negative pretrial publicity said they could view the evidence impartially.  Even after 
removing those who did admit bias or were unsure about their ability to be impartial the odds 
of a negligence verdict were doubled when participants were exposed to pretrial publicity, and 

                                                      
10 Real doctors played the role of the experts and helped draft the mock trial materials.  An experienced arbitrator 

played the judge.  The attorneys were played by two of the co-authors, one who is a law professor, the other a law 
student.  The case involved failure to diagnose possible lumbar radiculopathy and refer the patient for imaging.             
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pain and suffering damages awards were significantly higher compared to the control 
condition.   
 
Because zero exposure to pretrial publicity may not be realistic in some cases the researchers 
also decided to look only at the verdicts of participants who had been exposed to pretrial 
publicity to see if removing the biased jurors would make a difference in verdicts.  In other 
words, they compared negligence findings and damage awards of the exposed group as a whole 
to the exposed group with the self-identified biased jurors removed.  When looking only at the 
group who had read the pre-trial publicity, removal of jurors who admitted bias resulted in 
even higher percentages of plaintiff verdicts and larger damage awards—a reverse effect of 
what would be expected under the presumptions of the Skilling procedure.11    
 
The bottom line was that, contrary to prevailing assumptions of our legal system, these 
individuals were not at all able to accurately assess the impact that biasing pre-trial publicity 
had on their decision making in a civil case.   This research replicates a fairly robust finding in 
the literature.  The fact that jurors are not aware of their biases has implications for the belief 
that judicial instruction can cure bias and that a promise to “follow the law” is all that is 
required to deem a potential juror as impartial and able to serve.  If one is not even aware of 
one’s own biases or the capacity for the bias to influence their decision making they cannot 
accurately report on their ability to be fair and impartial or to follow the law.  If you don’t 
believe you have a bias you are unlikely to believe that a judicial instruction to ignore that 
information even applies to you.     
 
The authors suggest that challenge for cause standards for jurors be made similar to those 
governing disqualifications of judges whereby a juror is removed whenever his or her 
“impartiality might reasonably be questioned”12 as opposed to relying on the juror to  
accurately assess and report his or her ability to be an impartial trier of the facts.   
 
Applying the Research to Jury Selection Practices   
 

 Consider the demand characteristics of the courtroom and the authority of yourself as 
the judge when questioning jurors about their ability to be impartial.  Jurors afford a 
great deal of deference to the trial judge.  Suggesting that “everyone here is fair and 
impartial,” or that jurors really shouldn’t have any opinions because they “haven’t heard 
any evidence yet” during judicial questioning can reduce potential jurors’ willingness to 
express biases they may hold.  Similarly, merely asking jurors who have expressed bias if 
they will “follow the law” or “follow the instructions” almost always results in a “yes” 
response, regardless of what has been said before.   

 

                                                      
11 This result, while interesting, was not statistically significant.   
12 Robertson et. al., supra note 7 citing 28 USC §455. 
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 Encourage juror candor and full disclosure by incorporating language into your 
introduction which invites jurors to share their true and honest beliefs, and give them 
an opportunity to discuss matters at the bench if they prefer.   
 

 Put less weight on jurors’ self-assessment of bias as the sole deciding factor in 
determining their impartiality.  Use a totality of the circumstances analysis to consider 
the likelihood that the juror’s attitudes, beliefs and experiences will unfairly impact their 
decision making in the context of the issues present in the current trial.   

 

 Hesitancy in juror responses to “can you be impartial” questions such as, “I’ll try,” “I 
hope so,” should certainly highlight potential problems with impartiality. However, keep 
in mind that research suggests an individual’s confidence in their response is not 
determinative of the truth of that response.   
 

 Rather than rely solely on whether a juror can be “rehabilitated” to say that she will be 
fair and impartial, place equal if not more weight on the content of their initial 
disclosures.   
 

 Consider the use of procedures adopted by Judge Mize: private, individual follow up 
with potential jurors who do not speak up at all during jury selection.   
 

 Employ a brief written questionnaire when the case involves sensitive topics.  Research 
suggests that jurors are more candid and forthcoming in response to written questions 
about potential bias as compared to being questioned in open court in front of their 
fellow jurors.  
 

 Remember that humans are not necessarily the best judges of their own ability to be 
fair and impartial.  We all want to believe we are fair people, and most of us want to 
believe that we could and would follow the law if selected as a juror.  Sometimes we 
simply aren’t able to do so, whether we realize it ourselves or not.   
 

 
   
  
 
 
 
 


